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Introduction
From 1938 to 1946 Peter Joseph Coscarart lived the life many
people only dream of. He played Major League Baseball ("MLB") for
eight years.' A regular for six of those seasons, Coscarart had a
satisfying career with two teams-the Brooklyn Dodgers and the
Pittsburgh Pirates. 2 He never led the league in any category, but he
made the National League All-Star team in 1940.3 He also played in
the famous 1941 World Series. 4 His highest annual salary was $9000.1
In order to make
ends meet, he worked during the winter at a local
6
Texaco station.
His former teammate, Dolph Camilli, won the National League
Most Valuable Player Award in 1941 with the Dodgers.7 Camilli
played for twelve years on four different teams, After his career
ended in 1945, he received some consideration for induction into the
9
Baseball Hall of Fame.
Frank Crosetti merited Hall of Fame consideration as well.'
Crosetti played in seven World Series during his 17-year career with
the New York Yankees." He was a teammate to some of baseball's
all-time great players such as Babe Ruth, Lou Gehrig, and Joe
DiMaggio. He last played in 1948.12

Even though Al Gionfriddo played in the majors for only four
years, he provided fans with one of the most memorable plays in
World Series history: robbing the great Joe DiMaggio of a home run

1. See TOTAL BASEBALL 710 (John Thorn et al eds., 5th ed. 1997).
2. See id.
3. See Six Dodgers, Five Giants Chosen on National League's Star Team, N.Y.
TIMES, July 2, 1940 at 24.
4. See TOTAL BASEBALL, supra note 1 at 312.
5. See All Things Considered: Robert Stiegel interview with Pete Coscarart(National

Public Radio broadcast, Mar. 19, 1996).
6. Id. In contrast, today's highest paid MLB player, Mike Piazza of the New York
Mets, makes $13 million a year. See Thomas Hill, Mike Gets Whole Piazza Mets' $91M
Makes CatcherBig Cheese, NEW YORK DAILY NEWS, Oct. 25, 1998 available in WESTLAW

1998 WL 14339321.
7. See TOTAL BASEBALL, supra note 1, at 671.
8. See id.
9. See id. Camilli received 9 votes for the Hall from 1948-1960. Id. at 231.
10. See id. Crosetti received 31 votes for the Hall from 1950-1968. Id. at 232.
11. See id. at 718.
12. See id.
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in Game Six of the 1947 Series. 3 That game was Gionfriddo's last in
14
the majors.
Seymour "Cy" Block performed in a backup role for parts of
three seasons with the Chicago Cubs.1 5 The third baseman played only
seventeen games in the major leagues but was fortunate enough to
participate as a pinch runner in the 1945 World Series.16 His baseball
career ended in 1946.17
After retirement, these five men received no remuneration from
the sport they helped to popularize. A few struggle to make ends
meet, plagued by health problems and other financial crises. 18 Along
with 72 other retired players who never received a pension, they are
asking their former employers for the benefits that are provided
19
automatically now.
Today's players average millions of dollars in salary annually, and
many earn additional money through commercial endorsements and
other business opportunities. 20 Any player who appears on a major
league roster for even one day receives a pension once he leaves the
sport.2 1 If a current player lasts 10 seasons, he will receive the full
pension of $113,000 per year.22 Playing for MLB means lifetime
financial security for most participants.
Unfortunately for Pete Coscarart, Dolph Camilli, Frank Crosetti,
Al Gionfriddo, Cy Block, and 72 other former players, this luxury
does not extend to all former players. For one reason or another, these
men did not qualify for a pension. 23 During their baseball careers, they
struggled to make ends meet, and today they do the same. Baseball
has forgotten them.
This article summarizes the recent efforts by retired players to
recover some financial reward for the efforts they put into the game
over 50 years ago. It explores recent class action suits filed by Pete
13. See id. at 318.
14. See id.
15. See id. at 633.
16. See id. at 316.
17. See id. at 633.
18. See Steve Zipay, For Pre-1947 Players, There Are Memories But No Pensions,
NEWSDAY, May 19, 1996, at B16.
19. See id.
20. See Larry Stone, Players' Final Years Not So Golden, SEATrLE TIMES, Jan. 28,
1997, at El.
21. See id.
22. See Mark Hyman, Old Timers Take a Swing at Baseball, BUSINESS WEEK, June 9,
1997, at 78.
23. See infra notes 24-27.
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Coscarart, and focus on a suit involving claims that MLB violated
these former players' right of publicity. The article concludes that
these players have little chance of receiving even a small recovery.
MLB should not drag these elderly gentlemen through a long
litigation process. Instead, current owners and players should find an
alternative way to compensate the players who helped pave the way
for the popularity the game enjoys today.
I
Current Problems
MLB established its pension fund in 1947, giving the players
money after they retired in exchange for rights to the players'
likenesses, images, and photographs. 24 The players received fifty
dollars per month, which increased to one hundred dollars if they
played at least ten years in the majors. 2' Everyone who was active on
the last day of the 1946 season or the first day of the 1947 season with
at least five years of major league service received retirement
money. 26 Sadly, MLB stranded players whose careers did not fall
27
within this time frame.
Ironically, it may have been Pete Coscarart's final team, the 1946
Pittsburgh Pirates, that induced owners to begin the pension system
for retired players. 28 That year Robert F. Murphy, a labor attorney
from Harvard, talked to the Pirates about their labor rights.29 Murphy
urged the players to strike if they did not receive a minimum salary
and a retirement pension. 30 The team voted against the plan to strike,
probably because players at that time felt powerless against the
owners. 31 Those players who voted to strike, including Pete Coscarart,
were traded or released before the end of the 1946 season. 32 The
released players did not receive any compensation for their efforts

24. See Two Class Action Lawsuits Filed Against Major League Baseball Today, P.R.
NEWSWIRE, Mar. 18, 1996.

25. See Zipay, supra note 18, at B16
26. See id.
27. For example, Pete Coscarart, Dolph Camilli, and Cy Block were not on a major
league roster at the end of the 1946 season. Al Gionfriddo and Cy Block did not qualify
because they did not have the required five years of service. Id.
28. See Zipay, supra note 18, at B16.
29. See id.
30. See id.
31. See id.
32.

See id.
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because they were not on the Pirates' roster on the last day of the 1946
season, excluding them from the pension they helped create.

The pension illustrates only one of the inequities endured by
these retired players. Not only did MLB prevent these players from
receiving a pension, it also forbade the players from earning extra
money by selling memorabilia.3 3 MLB owns the trademarks to all
logos and team names, so players must receive licenses from the sport
3 4 Often, the license fees cost more
before they can sell memorabilia.
35
generate.
money than any sales
MLB attempted to remedy this injustice through its licensing arm,
Major League Baseball Properties ("MLB Properties"). MLB
Properties began representing retired players in 1992.36 Under the

representation agreement, MLB Properties oversaw the sale of retail
licensed merchandise and divided the royalties among the retired
players. 37 The representation ended on December 31, 1997 because

many players, including some of the elderly players who did not
receive a pension, sued MLB and MLB Properties for breach of
covenant of good faith and fair dealing,
contract, breach of the implied
3 8
and breach of fiduciary duty.
The representation agreement provided little compensation. For
example, Coscarart received only $170 in royalty checks for 1995.' 9
The players received so little because, as Coscarart alleges, "the
league didn't tell us that they decide what merchandise generates
royalties. If I appear in a film that makes the league money, they say
copyright to the film prevents me from earning anything from
their
it.",40 Baseball will not give retired players the memorabilia proceeds
from pictures with team names or logos, because MLB owns the
copyrights and trademarks related to the items.4 1 The recent litigation
33. See Retirees Sue Over Royalties, SACRAMENTO BEE, Mar. 19, 1996.
34. Id.
35. In 1995, Dolph Camilli's wife wanted a picture of her husband in his Brooklyn
Dodgers uniform. According to Camilli, "They wanted $50 for the picture ... so she raised
holy hell, and they finally let her have it" for free. Reynolds Holding, Retired Players Sue
for Back Royalties, S.F. CHRON., Mar. 20, 1996, at D1.
36. See Coscarart v. Major League Baseball, No. 764736-4 and 764737-4 (Cal. Super.
Ct. filed Mar. 18, 1996).
37. See P.R. NEWSWIRE, supranote 24.
38. See Scott Newman, Major Leagues Won't Pay Royalties to Some Former Players,
DAYTON DAILY NEWS, July 2,1997, at 6D.
39. Most players received the same amount. P.R. NEWSWIRE, supranote 24.
40. Id. See also Retired Player Sues Major League Baseball, THE REUTER Bus.
REPORT, Mar. 19, 1996.
41. See SACRAMENTO BEE, supra note 33. For example, the Dodgers recently sold a
set of baseball cards celebrating their 100th anniversary. The cards include pictures of
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over this agreement provided
some relief to the players, but not
42
enough for the old-timers.

Baseball can be generous if the owners and players so desire. For
example, in January 1997 MLB included 24 former Negro League

players in the pension plan.43 African-Americans were not allowed in
the Major Leagues before 1947, so they did not qualify for a pension.
Players who played one year in the Negro Leagues, or four Negro
44
League and MLB seasons combined, will receive $10,000 per year.

However, these payments do not continue to relatives after the
players die, and MLB has yet to propose a plan for its own veterans.

II
No Pension for the Players
The retired players cannot be included in the pension. At present,
the owners pay money to the existing pension plan. No owner has

continued to own a baseball team since 1947. 45 Since none of the
current owners drew up the pension plan, it would be difficult to hold

them liable for excluding the pre-1947 players.
The retired players cannot appeal to the current players for
support. Baseball players are represented by a labor union, the Major
League Baseball Players Association.46 No employer must bargain
with a union about pension benefits for someone who is not a current

employee.47 If the current players attempt to use coercion (such as a
strike) to force MLB to give the pre-1947 players a pension, courts
would enjoin the current players' action as an unfair labor practice.48
Additionally, the statute of limitations passed long ago, so a court
action against MLB would fail. 49 The players cannot sue after fifty
every player in Dodgers history, including Coscarart, but the proceeds will not appear in
the memorabilia pool because the players on the cards are wearing Brooklyn and Los
Angeles Dodgers caps and uniforms. See Holding, supra note 35.
42. See discussion of "Royalty Pool" action infra, notes 53-72.
43. See Zipay, supra note 18.
44. See Stone, supra note 20. Unfortunately, even this act of generosity is of
questionable value, as MLB requires ex-Negro Leaguers to sign waivers even before
learning whether or not they qualify under the modified pension rules. No payments have
been made, and the announcement was made over a year ago. See BuS. WK., supra note
22.
45. See Zipay, supra note 18.
46. This union did not exist in 1947. Id.
47. See Allied Chemical & Alkalai Workers Union v. Pittsburgh Plate Glass, 404 U.S.
157, 182 (1971).
48. Id.
49. See Lawsuit Dismissed, N.Y. TIMES, Oct. 6, 1996 at 13. Sam Jethroe, who played
in the majors from 1950-1954, also did not receive a pension from Major League Baseball,
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years of inactivity. 50 Therefore, the retirees cannot force the owners,
the current players, or the courts to help them obtain a pension.
Instead of suing for the right to be included in the pension,
however, Coscarart and his fellow retired big leaguers have attacked
baseball through the lucrative sports merchandise industry.51 The
players have indicated that they will settle the lawsuit if they receive a
fair pension, but baseball has yet to offer any pension rights.52 Until
that time, the players must attempt to gain a greater share of revenue
from films, clothing, and other baseball memorabilia.
III
Current Lawsuits
On March 18, 1996 Peter J. Coscarart filed two class action suits
on behalf of other retirees and their heirs against MLB and MLB
Properties in the Alameda County Superior Court. 53 In one class
action suit ("the Coscarart action"), 77 players who do not receive
pensions claim that they never gave up their right to profit from the
use of their names and likenesses in today's huge baseball
memorabilia industry.5 4 In the other class action ("the Royalty Pool
action"), all retired players, even those who currently receive a
pension, claim that the contracts signed with MLB Properties 55 did not
provide the appropriate revenue to approximately 384 retired
56
players.
Additionally, on December 30, 1996 Al Gionfriddo brought a
class action in the San Francisco Superior Court ("the Gionfriddo
action"), alleging that players who signed post-1947 contracts only
gave up their publicity rights while they played Major League

because he did not play for five years. Jethroe received an even greater injustice: he was
not allowed to play in the major leagues before 1947 because he was black. However,
owners have voted to give Jethroe and other former victims of racial discrimination a

pension of $10,000 per year. See discussion supra notes 43-44.
50. See Lawsuit dismissed, supra note 49.
51. See P.R. NEWSWIRE, supra note 24.
52. See '47 Baseball Players Want Inclusion in League Pension Plan, Dow JONES
MONEY MGMT. ALERT, May 10, 1996.

53. See Coscarart, supra note 36.
54. See Complaint, Coscarart v. Major League Baseball, No. 764737-5 (Cal. Super. Ct.
filed Mar. 18, 1996) at 2. The Superior Court has since ordered the files closed to the
public.
55.

Id.

56. See Complaint, Coscarart v. Major League Baseball, No. 764736-4 (Cal. Super. Ct.
filed Mar. 18, 1996) at 2.
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Baseball.57 He agrees that contracts after 1947 included a standard

clause giving the baseball teams control over the players' publicity
rights, but he alleges that those rights revert back to the players once
their Major League careers end.58
This paper is primarily concerned with the Coscarart action,
dealing with players who never received a pension and never
contractually surrendered their publicity rights. The Royalty Pool
action, however, was decided early last year, and provides some
helpful precedent for the other two lawsuits.
On February 18, 1998, an Alameda Superior Court jury found for
the plaintiffs in the Royalty Pool action.59 The jury awarded the
plaintiff class, which numbered 384 ex-ballplayers, $58,000 in damages
plus interest,6° for breach of contract and breach of the implied
covenant of good faith and fair dealing. 61 No punitive damages were
awarded because the jury found that neither MLB nor MLB
62
Properties breached a fiduciary duty toward the players.
Although each player only received an award of approximately
$220,63 the case established some important procedural rules that will
assist the plaintiffs in the Coscarart lawsuit.64 Because some of the
procedural issues have been decided, the players may receive a
quicker trial, which is necessary due to the age of many of these
65
men.
First, MLB cannot claim that it is not a legal entity. 66 MLB had
claimed that it was not a legal entity subject to suit and that the court
lacked personal and subject matter jurisdiction over it.67 Such an issue
57. See Complaint, Gionfriddo v. Major League Baseball, No. 983613 (Cal. Super. Ct.
filed Dec. 30, 1996) at 2.
58. Id.
59.

See Kevin Fagan, Baseball Old Timers Settle Score: Jury Sides with Them on

Memorabilia Sales, S.F. CHRON., Feb. 18, 1998, at Al.
60. Id. The players received about $84,000, including interest. Id.
61. Id. Many of these plaintiffs receive a pension from Major League Baseball. See
Jury Finds that Major League Baseball Breached the Trust of Retired Players, BUS. WIRE,

Feb. 18, 1998. The plaintiff class included two dozen Hall of Famers, including such alltime greats as Willie Mays, Hank Aaron, Ted Williams and Reggie Jackson. Id.
62. Id.
63. See Fagan, supra note 59.
64. See Jury Finds,supra note 61.
65. For example, Dolph Camilli, one of the named plaintiffs, recently passed away.
See Richard Goldstein, Dolph Camilli, Who Led Dodgers to '41 Pennant, Dies at 90, N.Y.
TIMES, Oct. 22, 1997, at A25.
66. See Jury Finds,supra note 61.
67. See Stipulation Regarding Appearance of Major League Baseball and Withdrawal
of Certain Affirmative Defenses, Coscarart v. Major League Baseball, No. 764737-4 (Cal.
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could have taken years to resolve, at the expense of the elderly
players. Fortunately for those players, MLB stipulated
to appear in
68
the Coscarart,Gionfriddo, and Royalty Pool actions.
Next, the Royalty Pool plaintiffs proved that MLB Properties is
an agent of MLB.6 9 MLB could not be joined as a defendant only
"because it allegedly benefited from the players' contracts with MLB
Properties." 7 Instead, to hold MLB liable, the plaintiffs had to prove
that "MLB Properties was MLB's agent with respect to the players'
contracts," and that "MLB Properties acted within the scope of that
agency when it executed the contracts." 71 The plaintiffs proved such
facts during the Royalty Pool trial. Because of this holding, the
Coscarartand Gionfriddo plaintiffs should have an easier time proving
that MLB Properties was MLB's agent with respect to the players'
publicity rights, since those same publicity rights were the subject of
the contracts in dispute in the Royalty Pool litigation.
Unfortunately, not all of the Royalty Pool litigation rulings ended
favorably for the plaintiffs. Early in the trial, Judge Demetrious
Agretelis excluded evidence based on royalties for films and
videotapes, which by some estimates range in the tens of millions of
dollars.7 2 If the Coscarartand Gionfriddo actions also do not account
for royalties from films and videotapes, that ruling will result in a
similar small verdict for the plaintiffs. The Royalty Pool plaintiffs are
appealing the exclusion of film and videotape royalties, a key element
73
of the later right of publicity actions.
IV
74
The Right of Publicity
In the Coscarartaction, the plaintiffs have alleged that MLB and
MLB Properties violated the players' publicity rights by using their
names, voices, signatures, photographs, and/or likenesses without
prior consent. 75 Each current MLB player signs a standard player
Super. Ct. filed Mar. 11, 1997).
68. Id.
69. See Jury Finds, supra note 61.
70. See Coscarart v. Major League Baseball, No. C 96-1426, 1996 U.S. Dist. LEXIS
9797, at *10 (N.D. Cal. July 10, 1996).
71. Id.
72. See Jury Finds, supra note 61.
73.

Id.

74.

For a detailed examination of the Right of Publicity, see generally J. THOMAS

MCCARTHY, THE RIGHTS OF PUBLICITY AND PRIVACY (1992).

75.

See Coscarart, supra note 56. See also Gionfriddo, supra note 57. This note only
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contract that, among other provisions, assigns his right of publicity to
the league.7 6 Before 1947, however, the players did not have an
assignment clause in their contract.7 7 Therefore, according to the
players in the Coscarart suit, MLB and its agents have violated their
right of publicity, because the pre-1947 players never assigned their
publicity rights.
The Coscarart suit has been stayed pending resolution of a class
certification issue.78 Judge Agretelis noted that the Coscarart action
"does not involve 'a single happening which causes identical injury to
79
a large group of persons' in which 'affirmative defenses are absent."'
Apparently "each use of a class member's name, voice, signature,
photograph or likeness for each product ...will have to be examined
for each class member to determine whether the use
violates ...his ...right of publicity." 8 ° Additionally, the court noted
that "consent, waiver, laches and estoppel depend on an
'8 1
individualized factual inquiry as to each class member."
The matter is currently on appeal. The California Court of
Appeals could conceivably disagree with the trial court, because the
plaintiffs arguably do have a predominant question of law or fact.
That predominant question involves whether or not the defendants
could use the plaintiffs' voices, signatures, photographs, or likenesses,
in the absence of consent. However, even if the appeal fails, the
players will be able to proceed individually.
Assuming the players get certified as a class, or that they decide
to proceed individually, the court will hear their publicity claims. First,
the plaintiffs allege that the defendants violated the players' common
law right of publicity. Second, they claim that the defendants violated
the players' statutory right of publicity. Third, the plaintiffs claim that
82
the defendants received an unjust enrichment through their actions.
Finally, the -plaintiffs seek injunctive and declaratory relief for
83
baseball's alleged future violations of the players' publicity rights.

examines the Coscarart action in detail, but the Gionfriddo action presents many of the
same issues.
76. See Zipay, supranote 18.
77. Id.
78. See Order Denying Plaintiff's Motion for Class Certification, Coscarart v. Major
League Baseball, No. 764737-4 (Cal. Super. Ct. filed Apr. 24, 1997).
79. Id. at 11.
80. Id. at 8.

81.

Id. at 9.

82.
83.

Unjust enrichment is beyond the scope of this note.
Id.
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Common Law Right of Publicity

In California, "[e]very person has a proprietary interest in his
own likeness and that unauthorized, business use of a likeness is
redressible as a tort."8'4 California protects this "proprietary interest"
through both a common law and a statutory right of publicity. The
statute does not preempt the common law cause of action. 5 In a
common law action, it is not necessary for the plaintiffs to prove a
knowing use of their identity. 86 Also, 7the common law action is not
8
limited to commercial appropriations.
In order to prove violation of the common law right of publicity, a
plaintiff must show: (1) the defendant's use of the plaintiff's identity;
(2) the appropriation of plaintiff's name or likeness to defendant's
advantage, commercially or otherwise; (3) lack of consent; and (4)
88
resulting injury.
1. Use of the Plaintiffs Identity
This element does not appear to be in dispute in the Coscarart
lawsuit. In a common law right of publicity action, "[i]t is not
important how the defendant has appropriated the plaintiff's identity,
but whether the defendant has done so." 8 9 Major League Baseball
definitely used the plaintiffs' identities on trading cards, films,
videotapes, and other baseball memorabilia. The real issues in the
case involve whether the defendants benefited from such a use, and
the extent to which the plaintiffs' consented to such use.
2. Appropriationof Plaintiffs Name or Likeness to the Defendant's
Advantage, Commercially or Otherwise
In order to violate the common law right of publicity, the
defendants must receive an advantage from the use of a plaintiff's
name or likeness.9 0 In a common law case, the defendants do not have
to benefit commercially. 91 For example, defendants in a common law
case may receive an advantage through increased public exposure due
to the use of the plaintiff's name or likeness. The increased public
exposure may or may not produce commercial gain.
84.
85.

Id.
See Eastwood v. Superior Court, 149 Cal. App. 3d 409, 417 (1983).

86.

Id.

87. See Abdul-Jabbar v. GMC, 85 F.3d 407, 414 (1996).
88. See Eastwood, 149 Cal. App. 3d at 417.
89. See Abdul-Jabbar,85 F.3d at 413.
90. See Eastwood, 149 Cal. App. 3d at 417.
91. See Abdul-Jabbar,85 F.3d at 414.
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However, the plaintiffs cannot recover for "'publication of
matters in the public interest, which rests on the right of the public to
know and the freedom of the press to tell it."' 9 2 A public interest
"attaches to people who by their accomplishments or mode of living
create a bona fide attention to their activities."93 This "public interest"94
exception extends to past matters as well as current events.
California enacted such an exception in order to comply with the First
Amendment.
In Joe Montana v. San Jose Mercury News, the famous San

Francisco 49ers quarterback sued because the newspaper sold posters
with Montana's photograph soon after the 49ers won their fourth
Super Bowl. 95 Earlier, the same photograph had appeared in the
newspaper accompanying a story about the 49ers Super Bowl victory.
The court held that while the newspaper benefited through the
posters, it had a constitutional right to republish its own articles or
96
photographs.
Often, MLB or MLB Properties publishes similar sporting
accounts. For example, the Coscarart plaintiffs may not be able to
claim a violation of their common law publicity rights when MLB
publishes their statistics in a book, or pictures from a World Series.
Arguably, the public has a right to know about baseball statistics and
history, which renders many of MLB's uses within the "public
interest" exception.
However, MLB does sell memorabilia that is unrelated to a
particular sports account. For example, a picture of Pete Coscarart
playing second base during the 1941 World Series can be construed
both as a sports account and as an unrelated unauthorized use. If the
picture is used in a newspaper recounting the Dodgers exploits, or in a
documentary, the use may be a matter of "public interest." If the
picture is sold at an autograph show, the plaintiffs may be able to
argue that a commercial enterprise has nothing to do with the freedom
of the press protected by the "public interest" exception. In the
autograph show example, a court could construe the sale as an
unauthorized use of Coscarart's photo for MLB's advantage. If the
Coscarart court determines that such a use has occurred, it must
examine the extent to which the plaintiff consented to that use.
92.
Dora v.
93.
94.
95.
96.

Montana v. San Jose Mercury News, 34 Cal. App. 4th 790, 793 (1995) (quoting
Frontline Video Inc., 15 Cal. App. 4th 536, 542 (1993)).
Dora, 15 Cal. App. 4th at 542.
Id. at 543
See Montana, 34 Cal. App. 4th at 792.
Id. at 797.
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3.

Consent

One of the primary issues in the litigation will involve whether or
not the players consented to the use of their publicity rights.
According to the statute, consent is an absolute defense for a violation
of the right of publicity.97 Consent may granted orally, in writing, or
with a combination of words and conduct.9 8
In the Coscarart litigation, it appears that the plaintiffs did not
consent to the use of their identities either orally or in writing. Major
League Baseball allegedly used the identities without obtaining
permission. A modern player contract includes a written assignment
of publicity rights, but players before 1947 had no such clause in their
contract. 99
MLB will attempt to show that the players' lack of action during
the past 50 years shows consent through a combination of words and
conduct. They will argue that because players never came forward
disapproving of MLB's use of the players' identities, MLB correctly
assumed that it could use them.
In Wood Newton v. Thomason, the Ninth Circuit found that the
plaintiff's common and statutory law actions were barred because he
had consented to the use of his name through a combination of words
and conduct. 10 0 In that case, a country-western singer sued the
producers and creators of CBS's "Evening Shade" television program
10 1
because the main character in the program had the same name.
Newton first heard that the program would use his name in May
10 2
or June 1990, months before the show aired on national television.
Apparently, the producer of "Evening Shade" had known the real
03
Newton when the two lived in a small Arkansas town years earlier.
The producer gave the Newton television character a similar personal
history as the actual Newton but also added some significant
the television character was not a
differences. 104 Most importantly,
05
country-western singer.'

97.

CAL. CIV. CODE § 3344(a) (West 1997).

98.
99.

See Newton v. Thomason, 22 F.3d 1455, 1461 (9th Cir. 1994).
See Zipay, supra note 18.

100. Newton, 22 F.3d at 1461.
101. Id. at 1460.
102. Id.at 1458.
103.
104.

Id. at 1459.
Id.

105. Burt Reynolds played the TV character, who was a retired professional football
player and current football coach. Id.
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In July 1990, hoping to write the theme song for the show,
Newton wrote a letter to the defendants expressing his excitement at
the use of his name. 10 6 He never expressly consented to its use. 10 7 In
December of the same year, after the defendants rejected his theme
song, Newton filed suit, objecting to the use of his name in the
108
show.
The court found that Newton's July letter proved that he
consented to the use of his name.10 9 "Although Newton never uttered
the words 'I consent,' it is obvious that he did consent." 110
Additionally, the court seemed to view Newton's six months of
1
inaction in an unfavorable manner. 'I
Under this holding, it is difficult to fathom how the Coscarart
plaintiffs can claim they did not consent to the use of their identities.
In the Newton case, the court found a mere six months of inactivity
damaging to the plaintiff's case. Many of the Coscarartplaintiffs have
not objected for over fifty years.
However, the Newton court may have reached its holding
primarily because the plaintiff had worked with the producers for a
few months, attempting to get his theme song associated with the
show. It was not until the producers turned down the plaintiff's song
that he sued. Many of the Coscarartplaintiffs may never have worked
with MLB after their retirement. Perhaps this lack of affirmative
conduct may indicate a lack of consent to the use of their identities.
Of course, the Coscarartplaintiffs cannot claim ignorance of such
a use. For fifty years, MLB and MLB Properties have sold baseball
memorabilia. If the plaintiffs objected, they arguably could have made
some indication of their feelings at some point during this time. Since
12
they waited so long to sue, they may not be able to recover.'
4. Resulting Injury
Even if the plaintiffs can recover, their resulting injury may be
minimal. "Although the injury stemming from a violation of the right
of publicity 'may be largely, or even wholly, of an economic or
106.
107.
108.

Id. at 1458.
Id.
Id.

109. Id. at 1461.
110. Id.
111. "He did not object until December 1990... even though he knew by May or June
of 1990 that they planned to use his name." Id.
112. This also raises some statute of limitations issues, which are beyond the scope of
this article.
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material nature . . it is quite possible that the appropriation of the
identity of a celebrity may induce humiliation, embarrassment, and
mental distress."'" 13 It is difficult to imagine a baseball player's
embarrassment or mental distress from sales of their pictures. The
Coscarartplaintiffs are suing for an economic injury, not a mental one.
Therefore, damages will be limited to money made from the sales of
unauthorized memorabilia, if any.
After the court weeds out all memorabilia which qualifies for the
"public interest" exception, the proceeds left for the players could be
insignificant. For example, the players have cited economic injury
from moments such as Al Gionfriddo's catch in the 1947 World Series
portrayed in Ken Burns' Baseball documentary.1 1 4 Unfortunately,
these baseball moments appear to be a matter of "public interest"
since they examine the history of baseball. If sales from video clips
such as these are excluded, the players are left with money from
pictures and other novelty items. Even those items may be part of the
"public interest" if they depict a particular famous moment of baseball
history.
B. The Statutory Right of Publicity
The statutory right of publicity "is best understood as
complementing, rather than enacting, the common law cause of
action, because the two are not identical.""' 5 The statutory cause of
action claims that the defendants violated California Civil Code
section 3344, by using the players "names, voices, signatures,
photographs, or likenesses without ... prior consent., 11 6 Under the
statute, no one may use these names, etc., without consent "in any
manner, on or in products, merchandise, or goods, or for purposes of
purchases of, products,
advertising or selling, or soliciting
117
services."
or
goods,
merchandise,
In order to prove a violation of the California statutory right of
publicity, the players must establish all of the common law elements
plus (1) knowing use and (2) a "direct connection.., between the use
and the commercial purpose." 118

113. Waits v. Frito-Lay, No. 90-55981, 1992 U.S. App. LEXIS 17675 at 24 (9th Cir.
Aug. 5,1992).
114. Baseball (PBS television broadcast, Oct. 1994).
115. Abdul-Jabbar,85 F.3d at 414.
116. CAL. CIV. CODE § 3344 (West 1997).
117. Id.
118. Abdul-Jabbar,85 F.3d at 414.
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Knowing Use

As with the common law cause of action, it appears that this issue
will not be disputed. In many statutory right of publicity cases, the
defendants may have used the plaintiffs' names, etc. by mistake or in
an inadvertent manner. 119 The knowing use element protects such uses
from liability.
The Coscarart defendants knew they were using the plaintiffs'
names, etc. when they sold baseball memorabilia. In some instances,
consumers purchase MLB or MLB Properties' merchandise because
of the individual names, photographs, or other personal aspects of a
particular player or players.
Unlike the common law cause of action, the statutory action
requires a commercial use.120 The players complain about the profits
the defendants have acquired through memorabilia sales, so at first
glance it seems that this requirement is met.
However, under the statute, "use of a name, voice, signature,
photograph, or likeness in connection with any news, public affairs, or
sports broadcast or account, or any political campaign, shall not
constitute a use for which consent is required ....".121 Additionally,
"[tihe use of a name, voice, signature, photograph, or likeness in a
commercial medium shall not constitute a use for which consent is
required ...solely because the material containing such use is
' 122
commercially sponsored or contains paid advertising.'
The California Court of Appeal has ruled that the "public laffairs"
exception in Section 3344(d) is similar to the "public interest"
exception at common law.' 23 In Dora v. Frontline Video, the plaintiff
sued the defendants for using his image and audiotaped interview in a
surfing documentary.124 The court held that "[i]t would be difficult to
conclude that a surfing documentary does not fall within the.category
of public affairs" because "surfing has ... had a significant influence
on the popular culture."1 25 Although the court also found that surfing
had an economic impact, it decided that the documentary fell within
the Section 3344(d) exception.126
119. See generally, J. THOMAS MCCARTHY, MCCARTHY ON TRADEMARKS AND
UNFAIR COMPETITION § 28:18 (1997).

120.
121.
122.
123.
124.
125.
126.

See Abdul-Jabbar,85 F.3d at 414.
CAL. CIv. CODE § 3344(d) (West 1997).
CAL. CIV. CODE § 3344(e) (West 1997).
See Dora, 15 Cal. App. 4th at 545.
Id. at 540.
Id. at 546.
Id.
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Baseball has also had a "significant influence on the popular
culture." The Society for American Baseball Research, an
organization devoted to the study of the history and statistics of
baseball, has over 6,500 members. 27 Each year, over 330,000 people
visit the National Baseball Hall of Fame and Museum in
Cooperstown, New York.12 8 While baseball makes a significant
amount of money from the sales of memorabilia, such use may fall
within section 3344(d) as "news, public affairs, or sports broadcast or
account."
However, the Ninth Circuit recently decided that "while [a]
basketball record may be said to be 'newsworthy,' its use is not
automatically privileged."' 2 9 In Abdul-Jabbar v. GMC, the defendant
automobile company had used Kareem Abdul-Jabbar's former name
and college basketball statistics in a commercial. 3 ° While such a use
may be privileged under section 3344(d) as a "news or sports
account," the court found that GMC had used the name and statistics
in an advertisement and could be held liable for violation of Abdul13 1
Jabbar's statutory right of publicity.
MLB and MLB Properties arguably sell the Coscarart plaintiffs'
images both for commercial purposes and for public affairs purposes.
It appears that some courts may be reluctant even to hold that the use
of statistics can be privileged under Section 3344(d) if a commercial
motive is involved. Therefore, in contrast to the common law action, a
court that agrees with Abdul-Jabbar may find that the Coscarart
defendants used the plaintiff's names, etc. for a commercial reason
and will examine the unauthorized use to see if it is "incidental."
2. Direct Connection Between Use and Commercial Purpose
This is the most ambiguous of the statutory requirements because
it is solely a judicially-created element. Courts have held that an
incidental use of any of the enumerated publicity rights does not
violate this statute.1 32 Instead, there must be a "direct connection"
1 33
between the unauthorized use and a commercial purpose.
127. See The Society for American Baseball Research, 26 BASEBALL RESEARCH
JOURNAL 2 (1997).
128. See Garry Smits, Golf Means Big Business on First Coast, FLA. TIMES-UNION,
Dec. 29, 1997, at Al.

129.

See Abdul-Jabbar85 F.3d at 416.

130.
131.
132.
133.

Id. at 409.
Id. at 416.
See Johnson v. Harcourt, Brace, Jovanovich, Inc. 43 Cal. App. 3d 880, 895 (1974).
Id.
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In Johnson v. Harcourt,the California Court of Appeals held that
the defendant's use of the plaintiff's name in an English textbook did
not violate the plaintiff's right of publicity. 134 The plaintiff's name
appeared in a story which constituted a few pages of the entire
book. 135 The court found that the plaintiff's name did not influence
any book purchases.136 Moreover, since there was no "direct
connection" between the plaintiff's name and the sales of the English
books, the court found no violation of the statutory right of
137
publicity.
The Coscarart action may consist of some incidental uses that
would reduce the profits available for the plaintiffs to recover. For
example, the Ken Burns' Baseball documentary shows over 18 hours
of baseball footage, pictures, and other memorabilia. 138 Many of the
Coscarartplaintiffs appear in the film. However, consumers arguably
purchased the film because of its entire content, not because of the
appearance of these players. Baseball players as a whole influenced
the sales of the documentary, not the contributions of one particular
individual.
V
Solutions
The chances for a successful recovery in the Coscarartlawsuit do
not appear likely. In the common law cause of action, the Coscarart
plaintiffs may have difficulty overcoming the "public interest"
exception. Arguably, many of the memorabilia sold qualify under this
exception. Victory may also be difficult because their inaction for so
many years may either trigger the statute of limitations or a defense of
consent by inaction. Finally, their resulting injury may be too
inconsequential to receive a beneficial recovery.
In the statutory cause of action, the players will not only face
these hurdles, but will also have to deal with the requirement of
proving a "direct connection" between the defendants' commercial
purpose and the unauthorized use of the plaintiffs' names, voices,
signatures, photographs, or likenesses.
Despite the apparent legal victory, MLB should not litigate this
matter. The sport has waited too long to compensate its former
134.
135.
136.

Id.
Id. at 883.
Id. at 895.

137.

Id.

138.

Baseball (PBS television broadcast, Oct. 1994).
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members. While MLB does not necessarily have to compensate these
men by law, it can still do the right thing.
The right of publicity suit was undertaken because these players
were not included in the league's pension system. Perhaps baseball
should simply offer to include these 77 men. Apparently, the current
pension fund is ripe with cash. It is estimated that the total amount of
money in the fund will soon top $1 billion.1 39 Surely there is enough
funding to compensate the few pre-1947 players still alive.
Other leagues include their retired athletes with little or no
restrictions. For instance, in 1995 the National Hockey League tripled
the pensions of several hundred pre-1982 players.1 4 The National
Basketball Association pays its retirees who played before 1965 as
well. 14 ' Also, the National Football League gives pension benefits to
14 2
all its former players.
At least one commentator has suggested that the players and
owners simply donate the money. "A one-time $10,000 donation from
owners and players for just 70 players would cost $700,000, slightly
more than half the average salary of $1.2 million and far less than the
tens of millions coming in annually from licensing royalties., 143 Others
have thought of ideas such as a national raffle or a special pre-season
game at which funds could be raised for the pre-1947 players. 44
With the game in such a prosperous financial condition today, it
would indeed be a "drop in the bucket" for today's owners and players
to contribute to these old-timers. 145 Players contribute to charities
every day. Why couldn't they give something back to the people who
paved their way?
I propose that MLB settle the Coscarartand Gionfriddo suits by
including all former major league players, regardless of how many
years they played, in the league's pension plan. Other sports, with
even more players to include, have done such a noble act. Today's
139. See Jerome Holtzman, Ballplayers May Not Wish to, But You Can Help Those in
Need, CHI. TRIB., Dec. 5, 1996, at 3.
140. See Fred Williams, Old-Timers Want Part of Baseball's Diamonds, PENSIONS &
INVESTMENTS, May 13, 1996, at 3. Pre-1947 hockey players receive no pension, but do

receive the assistance of an emergency program. See Zipay, supra note 18.
141. See Williams, supra note 140. Pre-1965 players are included in the NBA pension
fund, receiving $200 per month for each year of service. See Zipay, supra note 18.
142. See Williams, supra note 140. Pre-1959 players with five years of service receive
$80 a month for each year of service. See Zipay, supra note 18.
143. Zipay, supra note 18.
144. See Mordecai Rosenfeld, 3 Old Friends Who Shouldn't Need a Lawyer, N.Y.L.J.,
Nov. 18, 1996.
145. See Holtzman, supra note 139.
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players are included in the pension plan if they sit on a Major League
bench for even one day. Since the current "bench warmers" will retire
comfortably, the league could also reward the men who contributed to
the sport before it was so easy to make millions of dollars.
Today's owners and players claim that there is not enough money
in the pension fund to donate to the pre-1947 class. 146 If this claim is
true, surely there can be a special donation by all of these millionaires
to cover the Coscarart plaintiffs. Even if each player in the league
donates one half of one percent of his salary to the pre-1947 players,
the money would add up to several million dollars, enough to support
these men in their golden years.
VI
Conclusion
Players such as Pete Coscarart, Dolph Camilli, Frank Crosetti, Al
Gionfriddo, and Cy Block gave a unique gift to their employers. Not
only did their superior performances fifty years ago bring revenue to
the game then, but those performances currently bring in revenue
through memorabilia sales.
Instead of litigating in court, MLB should do the correct thing and include the older
players in the pension system. The players' publicity suit may fail, but the sport
should not wait to find out. It should overlook the law in this situation and remember
its forgotten heroes.

146.

See Zipay, supra note 18.

